Contents

Introduction

Chapter One—The Interrelationship between Islamic Law and
Fluman Righrs

Section One—The Substance of Sharia and its Relation to
the Concept of Human Rights

Subsection One—The Historical Perspective of Islam:
A Positive Impact
A. Criminal Law and Procedure
B. Economic Rights
C. Women'’s Rights
. Marriage
2. Dissolution of Marriage
3. Property Ownership and Inheritance

Subsection Two—>Sharia law and Human Rights—
A Normative Confrontation?
A. Islamic Criminal Law and Procedure
B. Freedom of religion
C. Women’s Legal Status
Conclusion

Section Two—The Status of Islamic law within the Legal
Systems of Muslim States

Subsection One—The Constitutional Determination of the
Relationship between Islam and the State
A. Constitutions in which Islam is not constitutionally
privileged
Lebanon
Turkey
B. Constitutions in which Islam is constitutionally
acknowledged
1. Limited acknowledgment with limited
consequences of the organisation of power
2. A deep acknowledgment with strong constitutional
consequences on the organisation and functioning
of power

XV

[UoBRENIE e N N A0 o

21
22
27
28
31

32

34
35
35
36
37

37



vi Contents

Bahrain

The Islamic Republic of Iran
Pakistan

Saudi Arabia

Subsection Two—The Place Accorded to Islam in the
Normative Pyramid Forming Substantive Law
A. Radical Positions with Regard to the Place afforded
to the Sharia within Internal Legal Systems
1. States in which Sharia is not a Source of
Legislation: Turkey
Turkey
2. Sharia as the Only Source of Legislation
Iran
Pakistan
Saudi Arabia
B. States in which Sharia is An Important But Not
Exclusive Source of Legislation
1. Sharia as part of the substantive law in general
Egypt
Yemen
2. Islam as the religion of the state
Libya
Malaysia
Morocco
Tunisia
Subsection Three—The Way the Sharia Manifests itself in the
Family Law of Muslim states
A. Group of states where family law is the national law
adopted by the legislator '
Egypt
Malaysia
Morocco
Tunisia
B.  Group of states where family law is directly under
the control of religious authorities
Bahrain
Lebanon
Conclusion

39
40
41
42

43
44

44
44
44
44
45
46

46
47
47
48
48
48
49
49
51

51

53
53
53
55
55

56
56
56
57



Contents Vil
Chapter Two—The Impact of the Sharia on the Ratification of
International Human Rights Treaties 59
Section One—The Direct Influence of Sharia on the Ratification
of Major International Human Rights Treaties 59

Subsection One—Religious Considerations as a Determinant
Factor in the Decision of some Muslim States to Abstain

from Voting on Human Rights Treaties 60
Iran 62
Pakistan 63

Subsection Two—Religious Consideration as a Central
Justification for Limiting the Impact of International Human

Rights Conventions in Muslim States 63
A. Trends in the use of reservations 65
1. Acceding to treaties without entering reservations 65
2. Acceding to treaties by entering a genera!
reservation of generally broad scope 67
3. Acceding to treaties with precise reservations made
to exclude certain provisions 72
(1) A formal delimitation 72
(ii) A material delimitation of definite scope 75
B. Assessing the use of the Sharia as a justification for
reservations 79
Conclusion 82

Section Two—The Relative Impact of the Sharia on the
Ratification Process of International Human Rights Treaties 82

Subsection One—Alternative Considerations used by
Muslim States to Justify Limitations to Human Rights

Instruments 82
A. Reservations of a Political Nature 83
B. Reservations related to the administration of the
treaty 84
Subsection Two—Incongruity in the Use of Sharia-Based
Reservations to Human Rights Instruments 84
A. The Incoherence of Muslim State Practice when
adhering to International Human Rights Conventions 85
1. Paradoxes in the Adherence of Muslims States to
Different Human Rights Instruments. 85
2. Withdrawal of Islamic reservations 90

3. Formulation of reservations on obscure grounds 92



Viii Contents

B. The use of other considerations as an excuse to conceal
considerations of a religious nature 96
Conclusion 98

Chapter Three: The Impact of Sharia on the Implementation of
Human Rights Standards into Domestic Practice 101

Section One: The Incorporation of International Human Rights

Treaties into the Domestic Law 102
Subsection One: Mechanism of Incorporation 102
Subsection Two: Legal and Constitutional Framework 107
Subsection Three: Process of Ratification 109
Conclusion 111

Section Two: Brief Survey of the Compatibility of Legislation

with Human Rights Norms 111
Saudi Arabia 114
Turkey 115
Conclusion 118

Section Three: The Implementation of Legislative Reforms

within the Framework of the Sharia 119
A. The Moudawana of Morocco 121
B. The use of Islamic tools in the contemporary divorce
legislation of Egypt 123
C. The use of Islamic tools in the abolition of polygamy
in Tunisia 129
D. Legislative Reform within the framework of Shar’a:
Pakistan’s Rape Law 133
Conclusion 137

Section Four—The Role of the Judiciary in the Application

of Human Rights Norms 138
Subsection One: The Judicial Systems of Muslim States 138
Bahrain 139
Egypt 140

Iran 141
Lebanon 142
Morocco 143
Pakistan 143

Saudi Arabia 144



Tunisia

Turkey

Subsection Two: The Application of International Human

Contents

Rights Norms by National Courts

A. The application of international human rights norms
by the national courts in Muslim states

B. The implementation of human rights standards through
the use of Islamic jurisprudence

Appendix
Bibliography

Egypt
Iran
Lebanon
Malaysia
Morocco
Pakistan
Tunisia
Turkey

Bahrain
Egypt

Iran
Lebanon
Pakistan
Conclusion

ix
146
146

147

148
149
151
153
154
155
156
156
159

160
162
164
167
168
169
171

177
207



	Inhaltsverzeichnis
	[Seite 1]
	[Seite 2]
	[Seite 3]
	[Seite 4]
	[Seite 5]


